
Please notice: In the event of a dispute, the German version  
of the General Terms and Conditions applies exclusively.

1. Recognition of our terms of delivery and payment 
To the whole of the business transactions of elkatec-Kabeltechnik GmbH + Co. KG (herein-
after referred to as elkatec) the following general terms and conditions shall apply exclu-
sively. Deviating terms and conditions shall expressly not be acknowledged by us, even 
if they have not been expressly contradicted once again. Deviations from our General 
Terms and Conditions shall only apply if the latter were already agreed upon separately in 
writing or were expressly confirmed by us before the conclusion of the contract.

2. Conclusion of contract
Contract offers from elkatec are always without engagement. All orders placed or 
contracts concluded directly with elkatec or a field staff employee require express 
acceptance by us by means of confirmation in writing, unless a cash transaction is 
involved. All agreements that are reached before or on the occasion of the conclusion of 
the contract between elkatec and the customer shall require to be in writing in order to 
be legally effective. This shall apply in particular also to orders accepted by field staff 
employees or other representatives, as well as to orders and/or order changes made by 
telephone, to telegraphic orders or those placed in text form. The work and supplies of a 
special kind done for the purpose of submitting a cost estimate, e.g. journeys, dismant-
ling work etc. are to be remunerated by the customer even if the execution of the order 
does not come about or an order materialises only in a modified form. Decisive for the 
contractual relationship and its contents is exclusively elkatec’s order confirmation. A 
contract shall only come into being by our confirming the order in writing. If we do not 
confirm the order in writing, the contract shall come into being at the latest upon the 
execution of delivery. In that case, the delivery note shall be deemed to be the order 
confirmation. For the kind and scope of our delivery, our written order confirmation 
shall be exclusively decisive, in the latter case in the version of the delivery note.

3. Developments and rights of use
To the extent that elkatec, for the purpose of the production of a product necessary for 
order fulfilment, or comparable products, prepares sketch drawings, plans etc. or has 
them prepared, the latter shall remain the exclusive property of elkatec. The customer 
shall not be entitled to transfer to it. The exclusive right of use within the meaning of 
copyright law shall remain exclusively with elkatec. Tools, software, production aids 
etc. produced for fulfilment of the order shall remain the property of elkatec. even if 
they are charged for.

4. Prices and payments / default and retention
a) Our prices are always net, i.e. plus the respective statutory value-added tax, as well as 
for delivery ex works at the rates valid on the day of delivery excluding postage, packa-
ging or any other incidental costs. If the packaging is made available by the customer, 
only the cost price is charged for the use of the packaging provided. Payments to us must 
be made exclusively with the payment method agreed in writing beforehand. Deductions 
of discount are, unless expressly agreed otherwise in writing, inadmissible. Cheques and 
bills of exchange are only accepted as payment – not in lieu of payment – after prior 
agreement in writing. All collection or discount charges are to be borne by the customer 
if the periods of time allowed for payment are exceeded.

b) Default occurs automatically without further reminder upon the expiry of the con-
tractually agreed period of time agreed for payment or of the period of time allowed for 
payment printed on the invoice. Default on settlement of the invoice shall occur, even 
without such a period allowed for payment, at the latest 30 days after receipt of an 
invoice. In the event of default, the customer in commercial transactions to pay interest 
in the amount of at least 8 % above the base interest rate, in commercial transactions 
with private customers in the amount of 5 % above the base interest rate. In the case 
of default in payment, elkatec is additionally entitled to withhold all the services owed 
by it from the entire business relationship.

c) A right of retention or a power of set-off with any possible counterclaims of the 
customer shall be excluded, unless the latter have been recognised on the part of 
elkatec or have been established by law. The customer shall bear the risk of loss or 
deterioration of performance during its default of acceptance.

d) If, in the case of commercial customers, elkatec becomes aware after the conclusion 
of the contract that the financial circumstances are so bad that the fulfilment of the 
customer`s contractually owed services (in particular payments) is endangered, elkatec 
shall be entitled to immediately demand immediate payment of all accounts receivable, 
even if they were not yet due according to the original agreement, including all claims 
from bills of exchange or cheques. However, the customer reserves the right, to provide 
sufficient security for all of the open performance obligations. The right of elkatec to 
partially or wholly terminate the current contractual relationships by means of withdrawal  
or termination shall remain unaffected by this.

5. Price adjustments 
All prices and transport charges are based on the cost ratios at the time of the con-
clusion of the contract. If elkatec performs supplies and services only after more than 
8 weeks from the point in time of the conclusion of the contract and the prime costs 
(in particular labour, material and energy costs), that elkatec has taken as the basis in 
relation to the customer, subsequently rise or fall significantly, elkatec shall be entitled 
or obliged to make am appropriate adjustment to its price in relation to the customer. 
A change in the prime costs within the meaning of sentence 1 shall be deemed to exist 
if the prices of labour or delivered goods or materials rise for reasons for which elkatec 
is not responsible, as well as if customs duties or any other import levies rise or if the 
currency parities change dramatically as against the circumstances prevailing on the day 
the contract was concluded and unfavourably for elkatec. A price adjustment resulting 
from such cost increases is in any case appropriate if its extent keeps within the scope 
of the cost increase that has meanwhile occurred.

elkatec will, upon request, disclose / explain the decisive reasons for the price adjustment  
to the customer. In particular, the usual industrial indices can be used as evidence of 
the prime costs that have subsequently risen.

6. Delivery time
All of the delivery times stated by elkatec shall be non-binding, unless a binding deli-
very date has been agreed with us in writing on the basis of an individual contractual, 

written agreement with us before or at the time of the conclusion of the contract. All 
of the official delivery periods or delivery dates stated refer exclusively to the point in 
time of dispatch ex works. The prerequisite for compliance with a binding delivery time 
or deadline is the timely and complete fulfilment of the contractual obligations assumed 
by the customer, in particular the effecting of the payments agreed upon or, if necessary, 
the provision of the agreed securities. Otherwise, the customer shall only be entitled 
to make further claims in the event of a default for which elkatec is responsible when a 
period of grace of at least 3 weeks set by the customer after the occurrence of default 
has expired abortively.

7. Acceptance and shipment 
Deliveries and other work/services by elkatec are always performed ex works. If shipping 
of the goods ordered has been agreed with the customer, it shall be carried out from 
elkatec’s registered office for the customer`s account and at the customer`s risk. In the 
absence of special agreements, elkatec is free to choose the transport company and the 
means of transport. The risk also passes to the customer upon dispatch from elkatec‘s 
registered office, if carriage-paid delivery has been agreed. If shipment is delayed due to 
circumstances for which the customer is responsible, the risk of deterioration or loss of 
the goods shall already pass to the customer at the point in time of elkatec’s readiness 
for dispatch. The cost incurred as a result of the delay (in particular storage charges) 
must be borne by the customer. elkatec is not obliged to insure the consignment against 
damage in transit or to have it insured, unless a corresponding obligation towards the 
customer has been assumed in written form before or at the time of the conclusion of 
the contract.

8. Liability for defects
a) The commercial customer is obliged to examine the goods supplied by elkatec 
immediately after delivery and to report existing defects to elkatec in writing without 
undue delay, at the latest after the expiry of 48 hours. Defects of which notice is given 
late, that is, contrary to the above-mentioned obligation, are not taken into account by 
elkatec, and in this respect every warranty is excluded. Insofar as the goods are ship-
ped by forwarders or hauliers, obvious defects or damage in transit are to be noted in 
writing on the CMR delivery note or an equivalent delivery note. If this note is missing, 
such defects or damage cannot be recognised by elkatec. Notices of defects are only 
recognised by elkatec, if they are issued in writing. Notices of defects that are raised 
against elkatec field staff or carriers or other third parties do not constitute notices of 
defect issued in the correct form and in a timely manner.

b) Return of the goods to elkatec required in the event of a defect can only be done 
with our prior agreement. Return shipments that are carried out without the prior 
agreement of elkatec will not be accepted. In this case, the customer shall bear the 
cost of the return shipment.

c) In the event that due to justified, timely notice of defects improvement or sub-
sequent delivery takes place, the provisions regarding the delivery time shall apply 
accordingly.

d) The existence of a defect detected and reported by means of an effective and 
timely notice of defects establishes the following rights of the customer:

 aa) The customer shall, in the event of defectiveness, initially have the right to 
demand subsequent performance from elkatec. The right to choose whether new 
delivery of the item or remedy of the defect is carried out shall in this case be made 
exclusively by elkatec at its own discretion, unless a purchase of consumer goods is 
involved.

 bb) Moreover, elkatec shall have the right, in the event of the failure of an attempt at 
subsequent performance, to carry out renewed subsequent performance, again at its own 
discretion. Only if the repeated subsequent performance fails, is the customer entitled 
to withdraw from the contract or to reduce the price.

e) In commercial transactions, the customer can demand damages or reimbursement 
for futile expenses solely in cases of grossly negligent or intentional breach of the 
obligation to deliver items free of defects. It must prove the damage / loss that 
has occurred in terms of the reason and the amount. The same applies to the futile 
expenses.

f) The warranty period for deliveries and work/services by elkatec in commercial 
transactions is one year after despatch, for the delivery of used goods warranty is 
excluded.

In commercial transactions, the customer must in view of the obligation to give notice 
of obligations under Item 7 letter a) in any case prove that the defect already existed at 
the time of delivery.

9. General right of withdrawal 
a) Principle
A party to the contract is obliged to fulfil its contractual duties, even if events have 
made fulfilment more difficult than could be typically expected at the point in time 
of the conclusion of the contract.

b) Exception 
If a party to the contract proves, notwithstanding paragraph 1 of this clause, that:

 aa) the further fulfilment of its contractual obligations because of an event beyond 
its reasonable control which could be reasonably expected at the point in time of the 
conclusion of the contract; and that 

 bb) the party to the contract could not have avoided or overcome its result or its 
consequences in a reasonable manner, the parties shall be obliged to negotiate, within 
a period of 4 weeks after the enforcement of this clause, alternative contractual con-
ditions which enable the adequate overcoming of the consequences of the event.

c) Consequences 
To the extent that letter b) of this clause is applicable, but the parties were unable 
to agree alternative contractual terms within the time limit, the party invoking 
this clause shall be entitled to dissolve the contract / to declare withdrawal. Any 
consideration possibly already paid will in the event of dissolution / withdrawal be 
immediately mutually reimbursed. 

We expressly state that a change of the burden of evidence to the detriment of the 
customer is not connected with the above provisions. (continued on page 2 …)
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10. Force majeure 
a) Term
“Force majeure” means the occurrence of an event or circumstance that prevents a party 
from fulfilling one or more of its contractual obligations under the contract if and insofar 
as the party affected by the obstacle proves that 

 (a)  this obstacle is outside its reasonable control; and
 (b) it was not reasonably foreseeable at the point in time of the conclusion of  
 the contract; and
 (c) the effects of the obstacle could not have been avoided or overcome in a  
 reasonable manner by the party affected.

b) Area of application / examples
Until proven otherwise it is assumed in the case of the following events concerning a 
party that they would meet the requirements under a) letter (a) and letter (b) according 
to paragraph 1 of this clause:

 (I)  War (declared or not declared), hostilities, attack, actions of foreign enemies,  
 extensive military mobilisation;
 (II) Civil war, revolt, rebellion and revolution, military or other seizure of power,  
 revolt, acts of terrorism, sabotage or piracy;
 (III) Currency and trade restrictions, embargo, sanctions; 
 (IV) Lawful or unlawful official acts, compliance with laws or
    government decrees, expropriation, confiscation of plants, requisition,
    nationalisation;
 (V) Plague, epidemic, pandemic, natural disaster or extreme natural events (e.g. 
    floods / high water and back water, earthquake, subsidence, landslide, snow pressure,
    avalanches, volcanic eruption, drought and fires and circumstances
    similar to these);
 (VI) Explosion, fire, destruction of equipment, prolonged failure of means of
  transport, telecommunications, information systems or energy, also IT failures,  
 cyber-attacks;
 (VII) General industrial unrest such as, for example, boycott, strike and lock-out,  
 go-slow, occupation of factories and buildings.

c) Effects
A party that successfully invokes this clause is, from the point in time at which the 
obstacle makes the provision of services impossible for it, released from the obligation 
to fulfil its contractual duties and is exempt from any liability for damages or from any 
other contractual legal remedy; insofar as this is made known without undue delay, the 
exemption shall be effective from the point in time at which the notification reaches the 
other party. If the effect of the claimed obstacle or event is temporary, the consequences 
just outlined shall apply only as long as the obstacle asserted prevents the fulfilment 
of the contract by the party affected. If the duration of the obstacle asserted results 
in that which the parties to the contract could justifiably expect on the basis of the 
contract being withdrawn to a considerable extent, each party shall have the right to 
terminate the contract by notifying the other party within a reasonable period of time. 
Unless agreed otherwise, the parties agree expressly that the contract can be terminated 
by either party if the obstacle persists for a period exceeding 120 days.

11. Liability for breaches of duty / furthermore damages
Unless otherwise stated in these terms and conditions including the following provisi-
ons or a separate liability agreement, we are generally liable – no matter on what legal 
grounds (contract, offence, release, or every other legal basis) for damages and reimbur-
sement of expenses (hereinafter “damages” in accordance with the statutory regulations.

a) The customer must grant elkatec, to remedy the breach of duty, a reasonable subse-
quent performance period which must amount to no less than three weeks. Only after 
futile expiry of the subsequent performance period may the buyer withdraw from the 
contract and / or demand damages.

b) We are liable for damages and reimbursement of futile expenses within the meaning 
of Art. 284 German Civil Code for breaches of contractual or non-contractual obliga-
tions, however, only

   ba) in the event of intent or gross negligence, 
   bb) in the event of negligent or intentional injury to life, body, or health,
 bc) in the event of the assumption of a quality or durability guarantee
 bd) in the event of negligent or intentional breach of material contractual obligations
 be) because of mandatory liability according to the Product Liability Act, or
 bf) because of any other mandatory liability.

The damages for the breach of material contractual obligations (bd) are fundamentally 
and hence also in the cases of damages instead of performance (Articles 280 paragraph 
3, 281 German Civil Code) as well as of loss caused by delays (Art. 280, paragraph 2, 
Art. 286 German Civil Code) are limited to the negative interest and in cases of perfor-
mance not rendered and/or performance not rendered as owed (Art. 282 German Civil 
Code),to the amount of the purchase price, thus in total to the foreseeable loss typical 
of the contract. This shall not apply insofar as intent or gross negligence is involved or 
liability is accepted for injury to life, body, or health or for the assumption of a quality 
guarantee. The above-mentioned limitations of liability shall, moreover, not apply if we 
have fraudulently concealed a defect. Further liability for damages than regulated by 
the above is, however excluded, - regardless of the legal nature of the claim asserted 
(in particular in the case of claims for damages due to culpa in contrahendo, because 
of other breaches of duty or because of tortious claims for compensation for damage to 
property in accordance with Art. 823 German Civil Code. To the extent that the liability 
for damages towards us is excluded, this shall apply also and to the same extent with 
regard to a possible personal liability for damages on the part of our employees, repre-
sentatives and vicarious agents.

c) If the customer is solely or predominantly responsible for circumstances that would 
entitle the customer to withdraw from the contract, or if the circumstance entitling it 
to withdrawal has occurred during the customer`s delay in acceptance, withdrawal shall 
be excluded.

12. Exclusion of procurement risk and guarantees
elkatec shall assume no procurement risk at all and also no guarantees of any kind, unless 
an express written agreement has been concluded with the customer regarding this.

elkatec is liable only for the delivery of goods that show the usual quality and that are  
suitable for the usual intended purpose. Quality descriptions or declarations regarding  
the suitability for a particular contract purpose shall not be given / made by elkatec, unless  
before or at the time of contract conclusion a deviating written agreement was  
concluded.

13. Liability for defects in the case of purchase or other orders from elkatec
Suppliers of elkatec are liable for all disruptions in performance according to the provisi-
ons of the German Civil Code. Limitations of liability by the general terms and conditions 
of elkatec’s supplier shall be excluded, unless something different was agreed by indivi-
dual contractual agreement before or at the time of conclusion of contract.

14. Retention of title
The goods supplied by elkatec shall remain our property until complete payment of the 
purchase price / wages including all fringe benefits has been received. The customer 
is entitled to resale of the goods delivered under retention of title in normal business 
transactions. However, the customer is not permitted to pledge or transfer ownership 
as security until the complete fulfilment of the above-mentioned payment obligations. 
The customer is obliged, in the case of pledges as well as seizures or other dispositions 
by third parties, to notify elkatec of such without undue delay. The customer is obliged 
to safeguard elkatec’s rights in the event of resale of the goods subject to retention of 
title on credit / account. Moreover, the customer already now assigns its claims from the 
resale of the goods subject to retention of title to elkatec. elkatec accepts this assign-
ment. On request, the customer must provide the information required for collection 
concerning the claims assigned to elkatec and to inform its debtors about the assign-
ment. elkatec is entitled at any time to disclose this assignment. Any possible treatment 
or processing of the goods subject to retention of title. to which the customer is entitled 
within the scope of its normal business transactions, is carried out by the customer for 
elkatec, without any obligations arising for elkatec for this. In the case of processing, 
use, mixing or blending of the goods subject to retention of title with other goods not 
belonging to the customer, elkatec is entitled to a co-ownership share of the new item 
in the ratio of the value of the goods subject to retention of title to the other processed 
goods at the point in time of the processing, combination, mixing or blending. If the 
customer acquires sole ownership of the new item, it shall grant elkatec, in proportion 
to the value of the goods subject to retention of title, co-ownership of the new item and 
shall store the latter free of charge for elkatec. 

If the goods subject to retention of title are resold together with other goods and, in 
fact, no matter in what condition, that is, in particular after processing, combining, 
mixing or blending, the advance assignment agreed in the above paragraph shall apply 
only in the amount of the value of the goods subject to retention of title which, together 
with other goods, are the subject matter of the supply transaction. elkatec undertakes 
to release the securities to which it is entitled according to the above provisions if the 
value exceeds the claim to be secured by more than 10 %.

15. Compliance with export control regulations 
The customer recognises that the supplies can be subject to the German and/or foreign 
statutory provisions and regulations concerning export controls and in such a case must 
be neither sold, hired out nor in any other way transferred or used without the export 
and/or re-export permit of the competent authority for any other than the agreed use. 
The customer undertakes to comply with such provisions and regulations. It notes that 
the regulations can change and are applicable to the contract in the respectively appli-
cable wording.

16. Secrecy and data protection
elkatec and the customer undertake to treat all of the documents, information, aids and 
software received in connection with this contract and not generally accessible even 
after the termination of the contract, as confidential just like their own trade secrets, 
not to spread them unnecessarily within the company nor to make them accessible to 
third parties – apart from sub-contractors – either wholly or in extracts.

As far as elkatec process personal data during their work on delivery and documentation, 
elkatec will observe the data protection laws and take appropriate measures to secure 
such data against unauthorised access by third parties.

17. Place of performance and venue
a) Insofar as the customer / supplier is an entrepreneur, or a legal entity under public 
law, or a special fund under public law, the registered office of elkatec is the exclusive 
place of jurisdiction for all disputes resulting directly or indirectly from the contractual 
relationship. All obligations arising from the contractual relationship are deemed to be 
fulfilled at the registered office of elkatec.

b) In every case, in particular also in the case of cross-border deliveries, the law of the 
Federal Republic of Germany shall apply exclusively. The United Nations Convention on 
Contracts for the International Sale of Goods (so-called Vienna Sales Law) of 11 April 
1980 does not apply to this contractual relationship.

18. Severability clause 
Should one of the above provisions prove to be or become ineffective, it shall be deemed 
that what comes closest what was economically intended by the ineffective provision 
(supplementary contract interpretation) has been agreed between the parties. Should 
a supplementary contract interpretation not be possible, the customer / supplier of 
elkatec undertakes to conclude an agreement with the latter that comes closest to what 
was economically intended by the ineffective provision.
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